Great Future in Plastics? The Judicial Repeal of Standing
for Environmental Organizations in SEQRA Cases

By Peter Henner

Ten years ago, in Society of Plastics v. County of Suf-
folk,1 the Court of Appeals, by a 4-3 vote, reiterated that:
(1) standing cannot be based on a claim of economic
injury;2 and (2) it is necessary to demonstrate a “special
injury,” different from the injury suffered by the com-
munity at large, to have standing to challenge a pro-
posed action that was “geographically centered” or
“site-specific.”? Plastics has been the basis of a growing
body of case law rejecting standing by individuals and
organizations with clear and obvious environmental
interests.

Even though the intent of the Court in Plastics may
have been to prevent commercial entities from using
SEQRA as a tool to pursue an anti-environmental agen-
da, the practical effect of the decision has been to pro-
vide a powerful weapon for commercial entities and
agencies to insulate SEQRA determinations from judicial
review in cases brought by citizens, environmental
organizations, and even by affected municipalities. In
this article, I will present an argument that strong cor-
rective action is needed, either in the form of a pro-
nouncement from the Court of Appeals, or in the form
of legislation, in order to preserve standing in SEQRA
cases for community and environmental groups, and for
the public at large. Without such corrective action, I
believe that SEQRA will cease to function as a tool to
make sure that the environmental impacts of proposed
governmental action are considered.

Judge Hancock’s bitter dissent, joined by Judges
Simons and Titone, characterized the holding in Plastics
as “a decided change in the course of the Court’s care-
fully developed jurisprudence in interpreting and imple-
menting SEQRA since its enactment 15 years ago. It
denotes an apparent lessening in what has been recog-
nized as this Court’s ‘powerful commitment to the goal
of SEQRA."”¢ Under the majority opinion, “someone
who alleges environmental damage from an action
which applies generally to an entire area and indiscrimi-
nately affects everyone in the area is precluded from
judicial review. . . . The rule, as it is employed here, can
thus present a virtual impasse to judicial review.”>

Judge Hancock also noted that the majority opinion
“stresses the danger of allowing challenges by ‘pressure
groups, motivated by economic self-interests, to misuse
SEQRA for {improper] purposes.”” He inquired rhetori-
cally whether “the application of the [new special injury
rule] depend[s] in some way on the identity of the objec-
tor rather than on whether the injury objected to is with-
in the zone of interest?”6

The majority opinion in Plastics, written by Judge
Kaye and joined by Chief Judge Wachtler and Judges
Bellacosa and Alexander, stated that a showing of spe-
cial harm had previously been required for SEQRA
standing in “site-specific cases,” and the Court expressly
decided not to reach the question of whether special
harm was required in cases of “general” harm. There-
fore, incredible as it may seem today, the Court stated
“no new standing requirement is fashioned by the
majority.” According to Judge Kaye, the only disagree-
ment with the dissent was whether the countywide
ordinance at issue in Plastics could be characterized as a
“site-specific” action, which would require a showing of
special harm to establish standing.”

Ten years later, it is clear that the standing require-
ment established in Plastics has radically reshaped
SEQRA litigation. Although standing was routinely
assumed in SEQRA cases in the 1980s, today “the stand-
ing issue is alive and well in environmental law, and one
that counsel must seriously address.”8

Judge Hancock, in his dissent, gave the example of a
hypothetical local law permitting all of the residents to
throw garbage into the streets. Since the same harm
from this ordinance would be shared by all of the resi-
dents, it would appear that none of the residents would
be able to demonstrate a special harm, and no one
would have standing to challenge the enactment of the
ordinance on SEQRA grounds.? The majority explicitly
refused to consider this hypothetical ¥ However, courts,
with increasing frequency, have treated such actions as
“site-specific,” and have rejected SEQRA challenges
because of a failure to show “special harm.” Further-
more, in a number of cases where actions are clearly
“site-specific,” such as the proposed construction of new
developments, neighbors and local organizations have
been held not to have standing because their environ-
mental interests cannot be distinguished from the inter-
ests of the community at large.

This problem has now reached alarming propor-
tions. In a recent case, a respected Supreme Court Jus-
tice, now-retired Harold Hughes, cited Plastics to hold
that employees who would occupy a proposed new
office building and neighbors of the site of the building
both lacked standing because: “SEQRA does not provide
universal standing due to both legislative and judicial
concern over the potential for improper use of citizen
suits as a delaying tactic by those whose interests are
only marginally related to or inconsistent with the pur-
poses of the statute.”! In other words, Plastics is now
cited for the proposition that SEQRA challenges can be
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